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THE PROMOTION OF UNIFORM LEGISLATION. 



Of the five objects for the promotion of which the American 
Bar Association was organized in 1878, one is "the Promotion of 
Uniform Legislation." Various papers were read before that 
body, at its annual meetings, demonstrating the annoyance, con- 
fusion, and waste arising from variant and conflicting laws in 
the different States on matters of common interest, and where no 
good reason seemed to exist for any difference. 

It was even claimed by some that this difference occasioned 
unnecessary insecurity in contracts, and had a tendency to hin- 
der the freedom of interstate trade. 

In July, 1888, the State Bar Association of Tennessee passed 
a resolution instructing its delegates to present the recommenda- 
tions of its president, in his address with reference to uniformity 
of laws in the several States, to the American, and National Bar 
Associations. The recommendations of the President, Mr. L. 
B. McFarland, were, in effect, in favor of a conference of Com- 
missioners on Uniform Laws from the different States. 

At the meeting of the American Bar Association, which 
was held in Chicago in 1889, Mr. Collier of Tennessee, presented 
a resolution authorizing the President of the Association to 
appoint a committee, consisting of one from each State, to meet 
in convention for the promotion of uniformity of legislation. A 
committee for that purpose was appointed. 

In the meantime in the Winter of 1888, a bill drafted by Mr. 
Albert E. Henschell of New York City, present Secretary of the 
Commission of that State, was introduced in the Legislature of 
that State, for the appointment of a "Commission for the Promo- 
tion of Uniformity of Legislation in the United States. ' ' 

After three years of resolute effort on the part of Mr. Hen- 
schell, aided by Mr. William Allen Butler, Professor Theodore 
Dwight, Professor Austin Abbott, Surrogate Rollins, Henry E. 
Howland, Noah Davis, William Dorsheimer, John Cadwallader 
and other prominent New York lawyers, the following statute 
was passed in 1890: 

"Section 1. Within thirty days of the passage of this Act 
the Governor shall appoint, by and with the consent of the 
Senate, three commissioners, who are hereby constituted a 
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board of commissioners, by the name and style of 'Commission- 
ers for the Promotion of Uniformity of Legislation in the United 
States. ' It shall be the duty of said board to examine the sub- 
jects of marriage and divorce, insolvency, the form of notarial 
certificates, and other subjects ; to ascertain the best means to 
effect an assimilation and uniformity in the laws of the States, 
and especially to consider whether it would be wise and practica- 
ble for the State of New York to invite the other States of the 
Union to send representatives to a convention to draft uniform 
laws to be submitted for the approval and adoption of the sev- 
eral States, and devise and recommend such other course of 
action as shall best accomplish the purpose of this Act." 

Members of the New York Commission, appointed by Gover- 
nor Hill, met the committee of the American Bar Association, 
at its annual meeting in 1890, and that committee reported the 
action of the State of New York, and recommended that the asso- 
ciation should thereafter simply assist in the creation and work 
of State commissions throughout the Union. The American Bar 
Association, by its committee and local councils,has lent efficient 
aid ever since. 

The first general meeting of the commissioners of seven 
States was held at Saratoga in August, 1892, at the time of the 
meeting of the American Bar Association, and their subsequent 
meetings have been held in connection with the annual meet- 
ings of that association. In 1893 the movement had grown from 
seven States to nearly twenty, and at the sixth conference in 1896 
twenty-nine States were represented. 

Up to 1896 the work of the Commissioners on Uniform Laws 
was confined to the preparation of forms for the execution and 
acknowledgment of written instruments, laws regulating the use 
of seals or their substitutes, laws legalizing extra-territorial 
wills, laws abolishing days of grace, and those establishing a 
uniform standard of weights and measures. 

In 1896 the Committee on Commercial Law, instructed to 
that effect by the conference of 1895, caused to be drafted an 
Americanized form of the British Act on Bills and Notes, passed 
in England in 1882. This was done by Mr. John J. Crawford of 
the New York City Bar, who published the first draft, with notes 
and references, and along with the English Act. This draft was 
sent to all the Commissioners on Uniform Laws, and to many of 
the authors and experts on that subject, inviting criticisms and 
suggestions. After receiving such criticisms and suggestions, 
the Committee on Commercial Law went over the Act now 
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entitled "A General Act relating to Negotiable Instruments," 
carefully with its author, and the bill, as sq revised, was pre- 
sented to the conference in 1896. The conference spent several 
days in its consideration, making some slight changes in its 
phraseology, and recommended the Act as so prepared and per- 
fected for adoption in the several States. 

The author, and some of the revisers, of the English Act, 
have expressed the highest commendation of the work of Mr. 
Crawford, and in no way more so than in saying that those fea- 
tures of their Act which were recommended by the drafters and 
first revisers, and rejected by the over-conservative Parliament 
— such as the abolition of Days of Grace — had been adopted by 
Mr. Crawford. 

If the size of the proposed act — almost reaching the limits of 
a small code — should intimidate those conservative members, of 
the most conservative of professions, to whom the very name of 
"code" is an abomination, it maybe proper to suggest, that none 
of the ordinary objections to a "code" apply in this case. 

Separate complete codes of different States might tend to 
make permanent local differences, but a short code, on a special 
branch of commercial law, adopted by the States generally, 
would have precisely the opposite effect. 

The production of a single mind, however learned and skill- 
ful, may well be regarded with distrust, but the product of scores 
of lawyers of Great Britain, best qualified to know the law on 
the subject, tested by fourteen years of successful experience, 
and revised by commissioners from thirty States in this country, 
aided by the experts, who have written on the topic, may surely 
inspire the confidence that the work is thoroughly done. 

Then, too, while the bill is simple, and intelligible in its 
expression, great care is taken to preserve the use of words 
which have had repeated legal constructions and become recog- 
nized terms in the Law Merchant. 

The reception of the Act will be a fair test of the interesting 
question as to how far forth the Legislatures will adopt the work 
of the Commissioners. Its importance, in this point of view, 
may justify some additional remarks upon it. A more useful, or 
thoroughly prepared statute on Commercial Law would be diffi- 
cult to find. All the fundamental principles, and essential 
definitions of the law on commercial paper, the law, in short, of 
some ten thousand reported cases, is, in substance, condensed 
into thirty-six pages. The disputed points, and variant laws, 
whose discussion occupies so large a share of two and three vol- 
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limed treatises on the subject, are decided and harmonized. 
This decision and harmony is not the dictum, or opinion of one 
man, or one body of men, or one State, or one country. The 
English Bill, originally drafted by Judge Chalmers, passed by 
the committees of both Houses of Parliament, adopted by all of 
its self-governing colonies, has had the test of fourteen years' 
experience, and the testimony is all one way as to its worth and 
efficiency. 

Lord Chancellor Herschell, in 1894, says of it: 

"There is, I believe, a common agreement that the code 
embodying the law of 'Negotiable Instruments' has been of 
great utility. It has given rise to very few questions requiring 
decisions by the courts, and it has put beyond controversy not 
a few that were in doubt. * * * A similar code for the 
United States will be, I think, a boon for the commercial com- 
munity of both countries. ' ' 

Of this Act, the report of the Master, Treasurer and Assist- 
ants of the Edinburgh Merchant Company, given in a late num- 
ber of the Scots Law Times, says, speaking of the desirability of 
a Commercial Code for Great Britain : 

"Already without any serious difficulty, the laws of Bills of 
Exchange, Partnership, and Sale of Goods, have been digested 
and stated clearly in comparatively short statutes for Scotland, 
as for the rest of the realm. The first mentioned Act states in a 
hundred sections, what had previously to be collected from 
twenty-five hundred English and several hundred Scottish decis- 
ions. It is certainly not beyond the understanding of the com- 
mercial men, and it has lessened disputes, and litigations as to 
bills. Much of the diminished litigation is due, beyond doubt, 
to the settled law being stated clearly, and to moot points being 
settled by force of statute. ' ' 

There is much more reason for semi-codification of this sort 
in this country than in Great Britain. 

In England there is one court of final resort. In the United 
States, over fifty courts are of this character. It is the same 
obvious reason that largely induces codes of the whole law, on 
the Continent of Europe, viz. , the inconvenience of the existence 
of different systems of law and decisions in a single nation. 

That is, there is on the Continent and in this country the 
advantage of unification, as well as codification. Nor is there 
any real opposition, between codified law (if a statute on a spe- 
cial branch of commercial law can fairly be denominated a code) 
and case law. 
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"The true opposition is between codified law, and scattered 
statute law. Case law is a necessary complement to all, but 
the case law, which grows out of a well-ordered code, is, in itself, 
harmonious, and symmetrical, while case law, grafted on a mul- 
titude of statutes, cannot possibly be consistent or compendious" 
(from a paper read at Lincoln's Inn Hall, May 17, 1896, by 
Ernest J. Schuster, Esq., on "The German Civil Code," pub- 
lished in the Journal of the Society of Comparative Legislation, 
Vol. I., No. 1, page 210. 

How much "scattered statute law" we have already, on the 
statute books of the different States on the subject of Negotiable 
Paper is denoted by the fact that the general statement of the 
differences occupies more than a dozen pages in the first volume 
of Mr. Stimson's "American Statute Law," published in 1886. 

Mr. Schuster, while arguing strongly the advantages of codes 
in general, does not regard the law in Great Britain as ripe for 
general codification. He urges that it should be systematized, to 
prepare it for general codification. 

But while the trend of the more recent discussion on this 
subject among lawyers and jurists is to "go slowly" in the direc- 
tion of general codification, there appears to be hardly any 
difference of opinion, either among jurists or representative busi- 
ness men, on both sides of the Atlantic, as to the necessity of 
a commercial code. 

This statement, or rather outline, of the progress so far 
made by the Board of Commissioners on Uniform Laws, has 
from the nature of the case been the story of preparation rather 
than of achievement. Until a fair majority, and that fairly rep- 
resenting all portions of the Union, had joined the Conference, 
it was impossible to take action, except upon the simplest mat- 
ters of most obvious importance. For the very object of mutual 
comparison, and deliberation assumed, and required that sub- 
stantially all parties, to be affected by Uniform Legislation, 
should be represented in the convention. 

What has so far been accomplished has been chiefly to create 
an opportunity for concerted action for uniformity, and an 
opportunity to test the readiness, or the reverse, with which that 
action will be accepted by the various States. 

I have already suggested the peculiar advantage the Confer- 
ence has, at this time, in following the action of the mother 
country in the scientific and systematic definition and the put- 
ting into statutory shape of branches of commercial law. 

The composition of the Boards of Commissioners from the 
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different States is perhaps not unfavorable to practical efficiency. 
While it has the great advantage of having among its members 
law professors and judges of the highest courts, the bulk of the 
conference is composed of practicing and practical lawyers, 
whose every day business not only necessitates a familiar knowl- 
edge of the laws of their own States but of their working also, 
which is quite as important. They work without compensation, 
only necessary expenses being paid to any members, and some 
States not even providing for expenses. This is a serious draw- 
back, and will prove more and more so, as the conferences are 
necessarily longer, and the labors of the members more complex. 

It is doubtless a compliment to the esprit de corps of the pro- 
fession, to assume that a hundred or more lawyers should be 
willing, for the sole purpose of bettering the statutes of their 
own and sister States, by rendering them more uniform, to give 
to the task several weeks of each year, and some of them a 
much longer period. Probably, the commissioners, as a body, 
could well afford to forego the compliment, if at least enough 
compensation was provided, so that clerical and expert work 
could be adequately paid for. 

While, so far as I am aware, no discussion, much less any 
action, has ever been taken by the Commissioners in conference, 
as to any future plan of work, or what particular fields to enter 
upon, or what method to pursue towards the promotion of uni- 
formity in general, some conditions already indicate the true 
methods of amelioration in some important matters. On some 
subjects it is probable that a few general rules adopted by each 
State would render more elaborate unification unnecessary. For 
instance, in the matter of insolvency, if all preferences were 
abolished and the rights of extra-territorial assignees and attach- 
ing creditors defined alike, m'ost of the present evils of variance 
in that important part of the law would be greatly modified, if 
not wholly avoided. 

Another broad and useful field of investigation, is the adop- 
tion of statutes modifying or neutralizing the difficulties arising 
from variant statutes, without trying to make them uniform. 
Of such is the short statute on Wills, recommended by the Con- 
ference, and before the existence of the Conference passed in a 
number of States — the provision that a will valid where made 
should be good everywhere, so far as the formalities of execution 
are concerned. 

As against the objection to the project of promoting uni- 
formity, because there may often be local reasons for a diver- 
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gence from the general law in other States, still operating, but 
not now easily traceable, it is curious to observe how often on 
examination it is found that the divergence never had any real 
"raison d'etre." An interesting example of this arose, from a 
suggestion of the Secretary of the Conference of Commissioners 
— an author equally accomplished in the fields of law and of 
literature — Mr. F. J. Stimson of Boston, in his most instructive 
address before the American Academy of Political and Social 
Science on "Uniform State Legislation." In speaking of the 
fact that estates go generally to the parents, in the absence of 
children, under the statutes of distribution, while in the State of 
Connecticut, and he might have added seven other States, it goes 
to brothers and sisters, before going to the parents, he adds, "I 
doubt not that there is an historical reason for that fact. ' ' But I 
have been utterly unable to find any reason assigned, except that 
"estates can never ascend" according to the common law, and 
this logic comes to a sudden stop as soon as it answers its pur- 
pose for brothers and sisters, for the parents come, next in order, 
and the descending argument fails to work. And, of course, the 
common law rule, above referred to, had no more "historical" 
weight, in the eight States than in the others. 

It is said that in the prodigious fecundity of legislation in this 
country, any attainable uniformity would soon disappear, in 
amendments, and alterations of the "uniform" statutes. But 
the experience of the codes in this country, and Europe, is the 
other way, and an appreciation of the advantages of uniformity 
may be assumed to have some effect in deterring from reckless 
changes in statutes passed for the special purpose of reaching uni- 
formity. 

Of the many questions that naturally arise in connection with 
the general subject of "Uniform State Laws" — looking over the 
whole field suggested by the terms "Legislative Uniformity"; 
e. g. , the conflict between federal, and State decisions, outside of 
statutory differences — to what topics the action of the Commis- 
sioners is practically, or theoretically limited — how far Congres- 
sional statutes can aid, or supplement the voluntary action of the 
States, if the recommendations of the Commissioners are 
adopted on all these, and kindred topics, the Conference has so 
far done nothing — not even debating, or considering them. 
They have simply gone to work, in an exceedingly practical 
way, so far, to attempt to remedy some of the most obviously 
harmful, and needless differences in instruments of conveyance, 
and commerce, and have appointed for investigation, and report, 
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the following committees; viz., on Commercial Law, Wills, Mar- 
riage and Divorce, Deeds and other Conveyances, Certificates of 
Depositions and Notarial Certificates, Weights and Measures, 
Uniformity of State Action as to Presidential Electors, Uniform 
Hours of Labor in Factories, Insolvency, Insurance, Trading 
Corporations, Descent and Distribution, and on Congressional 
action as to Uniformity. On the whole it can hardly be doubted 
that in the attempt to promote uniformity of law the experi- 
mental way, substantially adopted by the Conference of Commis- 
sioners, is likely to prove the most workable. 

When a given subject is brought before the Conference by 
the report of a committee, to whom that subject has been 
referred, the special knowledge of each commission of the laws 
of its own State, not only affords a comparison, and basis of 
action, otherwise unattainable, but also develops best the recom- 
mendations most likely to be universally adopted. 

If the matter of promoting uniformity is worth going into at 
all it should largely enlist the interest of business men a ad law- 
yers. How far the Boards of Trade and other business organi- 
zations will give their aid and above all how far the members of 
the bar in their State and county organizations will give support 
to the movement, remains to be seen. Without the cooperation 
of both, but little can be accomplished. With their aid, there is 
no reason why some permanent good should not result. If the 
movement leads to a more adequate study of comparative legis- 
lation, and a tendency to assimilate the legislation of the various 
States, its work will not be without some good effect toward the 
unification of the law. 

But whatever degree of success the present movement may 
attain it may be true that, after all, above the question of con- 
venience and annoyance — of facility of trade, and certainty of 
contract, or any questions of property right, is to be placed the 
salutary effect of unity in law upon National unity itself. Of 
the four great promoters of National unity — religion, language, 
custom and law — the last is certainly not the least in importance. 

The limits of a single article, devoted to nothing else, would 
not suffice to discuss the great theme of so many of the writers on 
the Philosophy of History — the subtle, pervading, and profound 
influence of the laws of a nation on its life and character. What 
Mulford says of the freedom of a nation, as affected by its laws, 
is equally true of its unity: "Freedom does not gain much, 
when it is held as an ideal conception, and is left to the pages of 
scholars or the rhymes of poets, or the voices of orators. These 
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are not laws, and the condition of any advance in freedom, is its 
operation in laws, and its organization in rights" (The Nation, 
page 120). As the laws are the expression of the life and charac- 
ter of the nation which enacts them, so the life and character of 
the nation are developed, shaped and moulded by the laws it 
enacts. As the National Constitution and National laws express 
the unity of the people of the United States, so do they in turn, 
powerfully tend to preserve, and promote the sentiment of unity. 
It goes without saying that the voluntary unification of the laws 
of the various Commonwealths composing the Union, would ex- 
ert the same influence quite as powerfully. 

The "common law" itself, is a constant and beneficent influ- 
ence towards unity, and would be far more so than it is if we 
had one instead of nearly fifty courts of final resort, but when 
by conflicting decisions and variant statutes, that unity is weak- 
ened and impaired, then may we not believe that the voluntary 
attempts of the Commonwealths to restore and preserve that 
unity may have a higher significance than mere utility ; that it 
may well be interpreted to denote the attachment of States and 
people to that Union they have created whose first object, as 
expressed in the preamble of the Constitution, is "to establish Jus- 
tice." On the other hand is it not certain that the realization of 
a common freedom, the organization of common rights, the 
development of a common civilization and their expression in 
common laws, make a bond of unity stronger even than the 
mighty bonds of territory, race or commerce? 

Surely in these days, when so many centrifugal and disrupt- 
ing forces in society are at work, the importance of a healthy pub- 
lic sentiment that shall desire, and seek to obtain, statutory 
unity rather than diversity, in matters of common interest to all, 
and to that end frames the general rules of equity and law, if 
not in one mould, at least on the same essential principles and 
rules of action, can hardly be overestimated. 

Lyman D. Brewster. 



